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Court of Justice of the European Union (CJEU) Cases 

 

Finland – CJEU judgment on the taxation of dividends distributed to foreign 

pension funds: Commission v. Finland 

 

On 8 November 2012, the CJEU decided that Finland taxes dividends paid to non-

resident pension funds in a discriminatory manner. Case C-342/10 relates to the 

infringement proceedings initiated in May 2010 and the CJEU held that the Finnish 

national legislation at issue infringes Article 63 TFEU and Article 40 of the EEA 

Agreement. 

 

The CJEU considered that Finnish resident pensions funds are, in principle, taxed on 

Finnish dividend payments at a rate of 19.5% (18.38% as of 1 January 2012). However, 

the sums which, in accordance with the principles governing the insurance industry, are 

necessary to cover liabilities in relation to investments for pensions, are considered as 

deductible expenses for resident pension funds. Finnish dividend payments to non-

resident pension plans are subject to a withholding tax at the rate of 19.5% (18.38% as of 1 

January 2012) or at 15% or less under an applicable double taxation convention.  

 

The CJEU noted that as dividends received by resident pension funds are, in practice, 

exempt or at least partially exempt from income tax as a result of the aforementioned 

provisions, dividends paid to non-resident pension funds are treated less favourably. As 

regards objective comparability of the situations, the CJEU held that the Finnish national 

legislation explicitly creates a direct link between the amounts which are regarded as 

expenses and the activity of the pension insurance bodies generating taxable income. The 

specific purpose of both resident and non-resident pension funds is to accumulate capital, 

and therefore, they are in an objectively comparable situation. Finally, the CJEU rejected 

all the justification grounds which were brought forward. 

 

The judgment of the CJEU is another favourable decision regarding discriminatory 

withholding taxes. It furthermore supports the position that a Member State may not 

impose a withholding tax from non-resident financial institutions which is higher than 

the corporate income tax suffered by comparable resident financial institutions.  

-- Jarno Laaksonen and Jaana Mikkola, PwC Finland; jarno.laaksonen@fi.pwc.com 

 

Germany – CJEU judgment on the taxation of dividends distributed to 
foreign pension funds: Commission v. Germany  

On 22 November 2012, the CJEU decided the case Commission v. Germany (C-600/10) 

concerning dividend taxation of foreign pension funds in favour of Germany. 

 

According to German tax law, dividends received by foreign pension funds are subject to a 

final withholding tax on the gross amount, whereas domestic pension funds could set off 

business expenses and technical reserves. In 2009, the Commission launched an 

infringement procedure against Germany, but only with respect to the business expenses 

like bank and transaction fees. Technical reserves were explicitly not focused on in this 

procedure. 

 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=129468&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=645625
mailto:jarno.laaksonen@fi.pwc.com
http://curia.europa.eu/juris/liste.jsf?language=en&jur=C,T,F&num=C-600/10&td=ALL
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The CJEU has now rejected the claim with respect to the deduction of bank and 

transaction fees, as the Commission did not prove that such costs actually occur for 

foreign funds. However, the decision is silent on the question whether or not the German 

taxation of dividends received by foreign pension funds is in line with EU law in all 

respects. The infringement procedure did not consider the fact that pension funds all 

around Europe are liable to build technical reserves and that such reserves become only 

deductible from the tax base for German pension funds. 

 

With respect to deducting technical reserves by foreign funds as well, we estimate the 

chances of success to be quite good, especially after the decision of the CJEU in the case 

Commission v. Finland (C-342/10), see previous item). It is not clear yet whether and if so 

which steps the Commission is going to take next.  

-- Caroline Wunderlich and Juergen Luedicke, PwC Germany;  

juergen.luedicke@de.pwc.com 

 

 

Italy – CJEU judgment on Italian provisions concerning the transfer of 

shares and taxation of capital gains: 3D I case  

 

On 19 December 2012, the CJEU held that the Italian legislation is compatible with the 

Merger Directive. 

 

In 2000, the Italian company 3D I transferred a branch of its business to a Luxemburg 

company in return for shares in that Luxembourg company. 3D I choose to book those 

shares for a higher value than the value of the branch itself. In 2001 it opted to pay a 19% 

substitute tax on the capital gain that had arisen in order to realign the value for tax 

purposes of the shares to their book value.  

 

In 2004, 3D I submitted to the Italian tax authorities a request for refund of the substitute 

tax on the grounds that the accounting condition for the tax neutrality provided for by 

Legislative Decree 544/1992 was in breach of the Merger Directive.  

 

The Legislative Decree requires that, when the contributing company registers the shares 

at a value higher than the book value of the assets contributed, the capital gain arising 

from the contribution can only be considered as tax neutral, if an amount equivalent to 

the capital gain is accounted for in a reserve fund of the Italian contributing company. 

This reserve is taxable in the case of distribution. According to the CJEU, that is in line 

with the Merger Directive.  

-- Claudio Valz and Luca la Pietra, Italy; claudio.valz@it.pwc.com  

 

 

Portugal – CJEU Order concerning Portuguese tax on dividends paid to 

non-resident holding companies 

 

Following a reference for a preliminary ruling, the CJEU issued an Order regarding 

Portuguese taxation on dividends paid to non-resident holding companues on 18 June 

2012 (C-38/11). 

 

The preliminary ruling concerned the question whether Articles 63 and 65 TFEU 

preclude legislation of another Member State, which, in the context of elimination of 

economic double taxation while complying with the Parent-Subsidiary Directive, 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=129468&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=645625
mailto:juergen.luedicke@de.pwc.com
mailto:claudio.valz@it.pwc.com
http://curia.europa.eu/juris/liste.jsf?pro=&lgrec=nl&nat=&oqp=&dates=&lg=&language=en&jur=C%2CT%2CF&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&num=C-38%252F11&td=ALL&pcs=O&avg=&page=1&mat
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differentiates between the conditions for a withholding tax refund between resident and 

non-resident shareholder companies. For the latter, Portuguese legislation requires a 

longer minimum holding period and percentage, thereby obstructing the elimination of 

economic double taxation. According to the the CJEU this infringes not only the freedom 

of movement of capital but also the freedom of establishment enshrined in Articles 49 

and 54 TFEU. 

 

Following the Order of the CJEU, the Portuguese tax legislation was amended and now 

provides for the same minimum holding period (one year) and percentage (10%) for the 

withholding tax exemption applicable on profit distributions made to Portuguese and EU 

shareholders. Nevertheless, for Portuguese resident shareholders, the tax withheld on 

distributed profits is a payment on account of the final tax due, while for foreign 

shareholders a final withholding tax applies and therefore a request must be filed. 

-- Leendert Verschoor, Jorge Figueredo and Catarina Nunes, PwC Portugal; 

leendert.verschoor@pt.pwc.com  

 

 

United Kingdom – Second CJEU judgment in Franked Investment Income 

Group Litigation 

 

On 13 November 2012 the CJEU delivered its judgment in Test Claimants in the FII 

Group Litigation v HMRC (C-35/11) following a second referral from the UK High Court. 

The issue which generated most publicity is the differential UK corporation tax 

treatment of UK and foreign dividends prior to 1 July 2009. 

 

The CJEU held that application of an exemption system for domestic dividends, but an 

imputation system for EU dividends, is in breach of EU law in circumstances where the 

effective tax rate for companies in the Member State is generally lower than the statutory 

tax rate. 

 

It is unclear how the UK courts will implement the CJEU's judgment. The CJEU has 

indicated that the correct approach would be to give underlying relief for overseas taxes 

at the overseas statutory rate, and it seems likely that the UK courts will 'read down' 

these requirements into the UK legislation. However, there remains some possibility that 

they could instead decide that the UK rules should be ‘disapplied’, such that EU and 

most EEA dividends should be exempt from tax. 

 

The former approach raises further questions in extended group structures as to whether 

the tax credit should be based on the statutory tax rate of the company paying the 

dividend to the UK, or the statutory tax rate of the company where the underlying profits 

arose.  

 

The CJEU also held that the UK taxation of third country (non-EU / non-EEA) dividends 

where the UK shareholder has 'definite influence' may be subject to challenge under the 

free movement of capital provisions. However, earlier UK court decisions indicate that 

such a challenge would only be successful in relation to third country ‘portfolio’ 

dividends which are not ‘direct investments’ (being dividends on investments where the 

mailto:leendert.verschoor@pt.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=129661&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=648284
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shareholder cannot participate effectively in the management or control of the 

company). 

 

Despite the latest CJEU decision, a number of uncertainties remain and there is 

potential for future appeals by HMRC and/or the taxpayers. Therefore it could be several 

years for all of the outstanding issues to be resolved. 

 -- Peter Cussons and Chloe Paterson, PwC United Kingdom; peter.cussons@uk.pwc.com 

 

Back to top 

 

 

National Developments 

 

Austria – Non-residents opting for unlimited tax liability allowed to deduct 

foreign losses  

 

Individuals resident in Austria are subject to tax with their worldwide income (unlimited 

tax liability). Under Austrian tax law, they are allowed to deduct foreign losses insofar as 

they can not be utilised abroad. Non-residents can choose to be treated as a resident for 

income tax purposes if at least 90% of their income is taxable in Austria.  

 

An EU-resident opted for unlimited tax liability in Austria and deducted losses resulting 

from a participation in a (fiscally transparent) German limited partnership from his tax 

base. The Austrian tax authorities denied this deduction with the argument that only 

income from domestic sources was covered by this option. They stated that this 

regulation had been introduced as a reaction to the CJEU’s decision in the Schumacker 

case (C-279/93) which just demanded a consideration of the personal situation and 

marital status of the taxpayer. An obligation to consider foreign losses could not be 

derived from this judgement. The taxpayer appealed against this treatment.  

 

The Austrian Administrative High Court argued in the present decision (2008/13/0201) 

that the Schumacker case law had been further developed by the Lakenbrink Case (C-

182/06) and particularly by the Renneberg Case (C-527/06). In both decisions it was 

made clear that the Schumacker case law should be applicable with respect to all tax 

benefits which have an impact on the fiscal capacity of a taxpayer and which are neither 

granted in the state of residence nor in the state of employment. As foreign losses have 

an impact on the fiscal capacity of a taxpayer, the Austrian court ruled that they have to 

be deductible if a non-resident opts into unlimited tax liability. 

-- Richard Jerabek and Ulrike Koller, PwC Austria; richard.jerabek@at.pwc.com  

 

 

 

 

 

 

 

 

http://curia.europa.eu/juris/showPdf.jsf?text=&docid=99137&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=639083
http://curia.europa.eu/juris/showPdf.jsf?text=&docid=62746&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=639557
http://curia.europa.eu/juris/showPdf.jsf?text=&docid=62746&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=639557
http://curia.europa.eu/juris/document/document.jsf?text=&docid=66604&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=639662
mailto:richard.jerabek@at.pwc.com,
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Denmark – New anti-avoidance legislation adopted 

 

On 14 December 2012, the Danish parliament passed a bill to tackle tax avoidance 

structures. The bill contains the following measures: 

 

 A withholding tax of 27% is imposed on certain intra-group restructurings 

(effective from 3 October 2012); 

 The withholding tax exemption will not apply to dividend distributions if Danish 

flow-through entities are used (effective for distributions from 1 January 2013); 

 Full Danish tax liability for business entities that are either registered or have an 

effective seat of management in Denmark (effective from 1 January 2013). 

 

The most significant amendment is the imposition of a withholding tax on certain intra-

group restructurings, which is primarily targeted at private equity owned structures. 

Intra-group restructurings against remuneration other than shares in the acquiring 

company will be subject to a withholding tax if the transferring company cannot receive 

a tax exempt dividend.  

 

The new rules on withholding tax for ‘flow through’ entities will be relevant where the 

applicable double tax treaty rate is higher than 0%. The rules apply to ‘re-distributions’ 

of dividends received from foreign companies. The new rules illustrate that the Danish 

government aims to prevent companies solely with a holding function being set up in 

Denmark.  

-- Natia Adamia and Søren Jesper Hansen, PwC Denmark; sjh@pwc.dk 

 

 

Netherlands – Supreme Court AG opines that Finnish investment fund is not 

entitled to dividend refund 

 

In his Opinion of 21 December 2012, the Dutch Supreme Court AG Wattel concluded that 

a Finnish investment fund holding Dutch portfolio investments is not entitled to a refund 

of Dutch dividend withholding tax. 

 

The case concerns a Finnish open-end investment fund that was not subject to Finnish 

Corporate Income Tax (CIT). The fund received dividends from Dutch portfolio 

investments, which were taxed with 15% dividend withholding tax. Dutch law provides for 

a refund of dividend withholding tax if, amongst other things, the fund would be exempt 

from Dutch CIT had it been Dutch-resident. This requirement triggered the dispute as the 

fund would have been ordinarily subject to Dutch CIT, had it been resident in the 

Netherlands. 

 

The Appeals Court had viewed this requirement as discriminatory in the light of the 

objective of the exemption, i.e. the prevention of economic double taxation, and held that 

only the exemption in the fund’s State of residence matters. 

 

However, the AG argued differently. He held that the Netherlands can freely set its 

jurisdictional criteria, provided that it does so in a non-discriminatory manner. The 

Netherlands is not obliged to recognise the fund’s Finnish exemption from CIT for Dutch 

mailto:sjh@pwc.dk
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tax purposes. As the Finnish fund is denied the exemption because it would not have been 

exempt from Dutch CIT, had it been a Dutch-resident, it is not discriminated against 

compared to a Dutch-resident fund. 

 

The AG furthermore rejected the fund’s comparison with a so-called Dutch fiscal 

investment institution (FBI), which is subject to a 0%-CIT rate. In addition, a FBI is 

entitled to a tax credit when it distributes its profits to its shareholders. The tax credit can 

be offset against the dividend withholding tax which the FBI withholds on dividends 

distributed to its investors. The key reason for this rejection is that, as the fund is not a 

Dutch resident, its distributions are not subject to dividend withholding tax and there 

would not be any Dutch tax liability to offset the tax credit.  

 

The Dutch Supreme Court is not bound by the AG’s conclusion and may very well refer 

this case to the CJEU. It is not clear yet when the Supreme Court’s judgment can be 

expected. 

-- Frederik Boulogne, Mark van Graafeiland and Jan-Pieter van den Berg, PwC 

Netherlands; frederik.boulogne@@nl.pwc.com  

 

 

Netherlands – Supreme Court rules on ‘branch of activity’ and application of 

Merger Directive 

 

On 30 November 2012 the Dutch Supreme Court gave its decision in a case concerning a 

transfer of assets and the applicability of the Merger Directive. 

 

The case concerned a Dutch company that transferred its activities to a newly established 

entity in exchange for shares. Subsequently, these activities were immediately transferred 

again to a second newly established entity but without the company’s real estate, which 

was left behind in the first entity. The tax inspector denied the application of the merger 

relief stating that since most of the company’s business was transferred again to the 

second entity, there was in fact only a transfer of real estate. This view was confirmed by 

the lower courts. However, the AG came to a different conclusion, stating, inter alia, that 

the Merger Directive’s definition of ‘branch of activity’ in article 2(j) of the Merger 

Directive, which reads: “…all the assets and liabilities of a division of a company which 

from an organizational point of view constitute an independent business”, does not 

contain a requirement to continue the business operations.  

  

In its decision, the Supreme Court referred to the interpretation of ‘branch of activity’, as 

well as to the CJEU’s decision in Andersen og Jensen (Randers Sport) (C-43/00) in which 

the CJEU stated that ‘an independent business’ must be assessed primarily from a 

functional point of view, i.e. that the assets transferred are able to function as an 

independent business. 

 

According to the Supreme Court the fact that all assets, except for the real estate, were 

immediately transferred to the second entity has as a consequence that those assets can 

not be taken into account when assessing whether there is an independent business. Since 

the real estate by itself did not constitute an independent business, the Supreme Court 

ruled that the application of the merger relief was rightly refused. 

-- Onno Heitling and Frederik Boulogne; frederik.boulogne@nl.pwc.com  

 

 

mailto:leendert.verschoor@nl.pwc.com
mailto:frederik.boulogne@nl.pwc.com
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Portugal – 2013 State Budget Law published 

 

On 31 December 2012 the State Budget law was published to become effective per 1 

January 2013. The tax measures adopted include, inter alia: 

 

 The State Surtax wil increase in 2013, as the 3% rate is now capped at € 7.5 

million (€ 10 m, previously) and the 5% rate now applies to taxable income 

exceeding € 7.5 m (previously this was € 10 m). Originally intended as a 

temporary measure, it is not clear whether the State Surtax will continue to apply 

after 2014. 

 

 The tax deductibility of domestic and foreign (EU and non-EU), intragroup or 

bank financing will be capped at the higher of (i) € 3 m or (ii) 30% of the profit 

obtained before depreciation, net financing expenses and taxes. The 30% cap 

applies in 2017, as under a transitional period there is a gradual reduction of the 

percentage, starting at 70% in 2013. The limitation applies per individual entity. 

Following the introduction of these rules, the former thin capitalization rules 

have been revoked. 

 

 Withholding tax rate on royalties, commissions, service fees and property 

income paid to non-resident entities is increased from 15% to 25%.  

 

 A legislative authorisation is granted to the government to introduce a financial 

transaction tax (FTT), applicable to financial transactions on the secondary 

market. The rates foreseen can go up to 0.3% in case of financial derivatives 

transactions. The Portuguese FTT will be included in the Stamp Duty Code.  

 

 An authorisation has now been granted to the government for transposing 

Council Directive 2011/16/EU on administrative cooperation in the area of 

taxation, establishing the electronic exchange of tax information between the EU 

Member States.  

 

 Following the CJEU’s judgment on exit taxation: Commission v. Portugal (C-

38/10) see EU Tax News Issue 2012 – 006, an authorisation has been granted to 

the government to introduce a tax regime under which companies that transfer 

their assets abroad may opt for immediate payment, payment in instalments or 

the deferral of the payment of the tax due on the difference between the market 

value and the tax basis of their assets, until such assets are extinguished, 

transferred or no longerallocated to the business activities. In the latter case, 

interest and warranties may be due. 

-- Leendert Verschoor, Jorge Figueredo and Catarina Nunes, PwC Portugal; 

leendert.verschoor@pt.pwc.com  

 

 

 

 

 

 

 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=126426&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=651205
http://curia.europa.eu/juris/document/document.jsf?text=&docid=126426&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=651205
mailto:leendert.verschoor@pt.pwc.com
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Portugal – Corporate Income Tax Reform announced  

 

An Order of the Secretary of State and Tax Affairs dated 19 December 2012 announced 

the appointment of a Commission that will carry out a reform of the Portuguese 

corporate tax regime, in order to redefine the taxable basis and nominal rate, simplify 

tax obligations and reduce costs, restructure and optimise tax benefits to promote 

national and foreign investment, employment, competitiveness and the 

internationalisation of Portuguese companies in strategic foreign markets. The reform 

project shall be presented to the Government on 1 October 2013. 

 

Within the context of the reform and the current economic and financial situation, the 

Portuguese Government is negotiating the introduction of a corporate income tax rate of 

10% with the EU Commission, as an extraordinary tax measure to increase foreign 

investment and the competitiveness of Portuguese companies. It is expected that the 

10% rate applies to new investment projects. However, no draft legislation is yet known. 

-- Leendert Verschoor, Jorge Figueredo and Catarina Nunes, PwC Portugal;  

leendert.verschoor@pt.pwc.com  

 

Back to top 

 

 

EU Developments 

 

EU – European Commission action on aggressive tax planning, good 

governance in tax matters and fight against tax fraud and evasion  

 

On 6 December 2012, the Commission adopted two (non-binding) Recommendations to 

EU Member States, one on ‘aggressive tax planning’ and one on ‘measures intended to 

encourage third countries to apply minimum standards of good governance in tax 

matters’, as part of a wider EC Action Plan to strengthen the fight against tax fraud and 

evasion in the EU and in its relations with non-EU third countries. 

 

Bilateral tax treaties  

According to the Commission, EU Member States should introduce in their bilateral tax 

treaties a rule which states that no avoidance of double taxation shall be granted in 

respect of items of income which have not been subject to tax in the other Contracting 

State. This should apply to unilateral measures for the avoidance of double taxation as 

well. In addition, the Commission wants Member States to renegotiate, suspend or 

terminate bilateral tax treaties with non-EU countries which do not respect the 

principles of the EU Code of Conduct for business taxation. Until these non-EU 

countries respect these principles, they should be placed on ‘national blacklists’, the 

Commission states.  

 

PPLs and hybrid entities 

With respect to situations of double non-taxation caused by mismatches between tax 

systems – e.g. profit participating loans or hybrid entities – the Commission announces 

legislative action if the Member States fail to achieve timely progress in the Code of 

mailto:leendert.verschoor@pt.pwc.com
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Conduct Group. In the meantime, the Commission will propose an amendment to the 

Parent-Subsidiary Directive to remove any obstacles for national legislatures to tackle 

this issue (i.e. the taxation of income from hybrid loans).  

 

Introduction of domestic GAARs 

The Commission recommends that the Member States adopt a general anti-abuse 

provision in their domestic tax laws in order to counteract ‘aggressive tax planning 

practices’ which fall outside the scope of specific anti-abuse measures. The Commission’s 

Recommendation on aggressive tax planning contains specific guidance in this respect. 

 

Information exchange 

The Commission has developed computerised formats for savings income and is 

currently developing new formats for income covered by Directive 2011/16 in order to 

implement secure and enhanced automatic exchange of information within the EU (e.g. 

for corporate income taxation). The Commission is also envisaging giving Member 

States' tax administrations direct access to relevant areas of each other's national 

databases. 

 

Way forward 

The Commission will publish a report on the application of its Recommendations within 

three years.  

-- Sjoerd Douma, Bob van der Made and Frederik Boulogne, PwC Netherlands; 

bob.van.der.made@nl.pwc.com 

 

 

EU – Code of Conduct Group on Business Taxation report to the European 

Council of 13/14 December 2012  

 

The Group met on 10 September, 17 October and 8 November 2012 under the Cyprus 

Presidency. The main points made in the report include: 

 

UK: Gibraltar Income Tax Act 2010 

The Commission provided the Group with a draft assessment of the Income Tax Act 

2010 and additional information supplied by the UK subsequently which was discussed 

by the Group, which agreed that the Gibraltar regime is harmful under the criteria of the 

Code. The UK: Gibraltar has informed the Group about work already begun to ensure 

compliance with the principles of the Code. 

 

Anti-Abuse – Mismatches 

The Group continued its work on Mismatches, agreeing that further work on mismatches 

should concentrate as a first step on hybrid entities and hybrid PEs. Following Member 

States oral and written comments on draft guidance prepared by the Commission, it was 

agreed to have detailed technical discussions in the Subgroup (Anti-abuse issues related 

to inbound and outbound profit transfers and mismatches between tax systems), starting 

under the Irish Presidency. 

 

 Inbound Profit Transfers 

mailto:bob.van.der.made@nl.pwc.com
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The Group continued its monitoring exercise regarding the implementation of the 

previously agreed guidance on inbound profit transfers (doc. 16766/10 FISC 139, par. 

16). The Group agreed to discuss this further and start monitoring asymmetric 

provisions for capital gains and losses in Member States' tax provisions under the Irish 

Presidency. 

 

“Preparation of guidance or application notes” 

The Group continued its work on the preparation of guidance notes for regimes offering 

beneficial treatment to interest, royalties, intermediate companies and special economic 

zones. Whilst noticing that past assessments should not be affected, the Commission 

provided the Group with a proposal for general guidance or application notes for future 

use, based on characteristics and elements which indicate that a tax measure may be 

harmful when fully considered against the criteria of the Code. The Group will continue 

its work under the Irish Presidency. 

 

Administrative Practices 

The Group was informed on progress made in developing a Model Instruction to 

improve the spontaneous exchange of information on advance interpretations of legal 

provisions in cross border situations ("rulings") (doc. 16766/10 FISC 139). With regard 

to the exchange of information in the area of transfer pricing the Group was informed 

that the Commission has sought technical advice from members of the EUJTPF in 

relation to the exchange of information concerning unilateral advance pricing 

agreements and the Group will continue to follow developments. 

 

Links to third countries 

As asked by ECOFIN on 22 June 2012, the Commission intensified discussions with 

Switzerland with the aim of reaching agreement to apply the principles and all the 

criteria of the Code. Some progress has been made on reaching a common 

understanding in relation to some Swiss regimes. However, the Group considers it 

important that all its concerns are taken into account. The Group expects to see further 

concrete progress by the end of the Irish Presidency and calls on the Commission to 

report at every Code Group meeting until then “bearing in mind that the Group still 

retains the possibility to follow alternative approaches including unilateral assessment of 

the regimes”. 

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 

 

 

EU – Update on the Financial Transaction Tax (FTT)  

 

The European Commission prepared a draft Council Decision authorising enhanced 

cooperation and on 30 November 2012, the EU’s Permanent Representatives Committee 

(COREPER II) decided, by simple majority, to send a letter to the European Parliament 

requesting its consent on the draft. 

 

On 4 December 2012, the European Parliament’s Committee on Economic and Monetary 

Affairs (“ECON”) adopted its Recommendation on the proposal for a Council Decision 

mailto:bob.van.der.made@nl.pwc.com
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authorising enhanced cooperation. This recommendation was formally adopted by the 

European Parliament in its Plenary Session in Strasbourg on 12 December 2012.  

 

On 9 January 2012, the European Commission reportedly informed the Council's tax 

working group that it was willing to make some changes to its original proposal to 

include:  

 the addition of the issuers principle to the residence principle;  

 a single and lower tax on repos; 

 an exemption for the sale of UCITS shares/units. 

 

The UK or French stamp duty style FTT models appear to be likely candidates for the 

first step in a “step-by-step” procedure.  

 

What happens next? 

The authorisation vote for enhanced cooperation was expected to pass in the ECOFIN 

Council meeting of 22 January 2013. Soon after this, the Commission will propose a 

“new” substantive FTT proposal which should largely be the same as the draft Directive 

for the EU-27. This proposal will form the legal basis for the EU-FTT but the ultimate 

wording of the measure will be agreed by the participating 11+ Member States, under the 

leadership of France and Germany. The Commission’s proposal may therefore be 

considerably diluted.  

 

Michael Sell, Head of the Tax Department at the German Federal Ministry, was quoted 

by Wirtschaftswoche as saying that he does not expect revenue from an FTT before 2016. 

Mr Sell believes that it could take 18 months to come to a final agreement plus a further 

18 months lead time. Germany has reportedly not forecast FTT proceeds for 2015, and 

Chancellor Merkel seems to be tying the fate of any EU FTT to the German general 

elections to be held in September 2013, and a political agreement on the substance of an 

EU wide FTT is not expected before that. Introduction by 1 January 2014, as was stated 

in the Commission’s original proposal, is also no longer feasible. This opens up the 

possibility of more countries introducing local FTTs (following France, Hungary, Italy 

and Portugal).  

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 

 

Back to top 

 

 

State Aid 

 

EU – European Commission proposes to reform State Aid procedures and 

exempt certain categories of aid from prior notification 

 

In the context of its State Aid Modernisation (SAM) initiative, the European Commission 

adopted proposals to amend two Council Regulations governing EU state aid control on 

5 December 2012. The reform of the Procedural Regulation of 1999 is aimed at focusing 

State Aid enforcement on the most significant distortions of competition in the internal 
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market and to speed up decision making. The proposed amendments to the Enabling 

Regulation of 1998 would allow the Commission to adopt more block exemptions for aid 

with limited impact on the internal market, for example in the field of culture or 

innovation. The Commission proposals will now be discussed in Council and in the 

European Parliament.  

 

Joaquín Almunia, Commission Vice President in charge of competition policy, said: "The 

reform package is designed to turn State Aid policy into a simpler, stronger and 

smarter instrument to coordinate Member States' efforts to boost growth in times of 

extraordinary budgetary constraints. The proposals will streamline our decision-

making and refocus enforcement on the aid that really matters." 

 

The reform of State Aid procedures (see MEMO/12/942) focuses on improving the 

handling of complaints and ensuring that the Commission obtains complete and correct 

information from the market. The Commission proposes to clarify the requirements for 

lodging a complaint and to set up a transparent and faster procedure to handle State Aid 

complaints. It also suggests formalising the channel of cooperation between the 

Commission and the national judges. To effectively investigate significant cases, the 

Commission needs to obtain relevant market information in good time. The Commission 

therefore proposes to set up more efficient tools to obtain all the necessary information 

directly from market participants if the information at its disposal is not sufficient. This 

will require a special new Form to be filled out by the complaining party/parties. It also 

suggests allowing the Commission to conduct inquiries about aid granted to a certain 

sector or a specific type of aid in several Member States which raises competition 

concerns.  

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 

 

 

Italy – European Commission request comments from Italy on tax rebates 

granted after natural disasters: Commission v. Italy 

On 11 December 2012, the Commission published an invitation to submit comments 

regarding a State Aid procedure it has initiated against Italy concerning corporate and 

other tax rebates granted to Italian undertakings damaged by several natural disasters 

that took place between 1990 and 2009. Between 2002 and 2011, Italy granted rebates to 

undertakings hit by natural disasters ranging between 50% and 90% of corporate taxes, 

social security contributions and other insurance premiums. None of these measures 

were notified to the Commission before entering into force. 

The Commission has stated that such rebates should be considered as unlawful State aid. 

While undertakings could qualify as beneficiaries of aid to make good the damage caused 

by natural disasters (Article 107(2)b TFEU), the aid scheme in question does not seem to 

provide any link between the aid and the damage suffered, nor is it capped to the damage 

suffered. Moreover, in the past, Italy had already implemented facilitating measures for 

these disasters. 

The Commission invites the Italian authorities and interested third parties to submit 

their comments relating to a correct evaluation of the above mentioned measures. The 

http://ec.europa.eu/competition/state_aid/legislation/block.html
http://ec.europa.eu/competition/state_aid/legislation/block.html
http://europa.eu/rapid/press-release_MEMO-12-942_en.htm
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Commission also issued a suspension injunction, which prevents Italy from granting 

further advantages until the Commission adopts a definitive decision. 

-- Claudio Valz and Gabriele Colombaioni, PwC Italy; claudio.valz@it.pwc.com 

 

 

Portugal – Madeira International Business Centre (MIBC) 

An authorisation is foreseen in the 2013 State Budget Law for the Government to change 

the Tax Benefits Code regarding the State Aid regime of the MIBC. The changes shall 

reflect the increase of the income threshold subject to a 5% Corporate Income Tax rate, 

which is currently being renegotiated with the Commission (not yet approved). 

-- Leendert Verschoor, Jorge Figueredo and Catarina Nunes, PwC Portugal;  

leendert.verschoor@pt.pwc.com  
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About PwC’s EU Direct Tax Group (EUDTG) 

 

PwC’s EUDTG plays a leading role in pro-actively developing original and cutting-edge 

EU law arguments and solutions that help our clients in the best way possible. Since 

2005, we have developed a wealth of practical and technical experience in using EU law 

to the benefit our clients including: 

 

 Written opinions on EU tax matters.  

 Advising on EU law in tax returns and due diligence reports.  

 EU Tax Strategy raising client awareness and understanding of EU law (client 

workshops).  

 Design of tailor-made EU Tax Control Framework: Tax Director is in control. 

 Litigation support in EU direct tax matters, both in domestic and EU courts.  

 Obtaining refunds of dividend withholding taxes based on EU law.  

 Identifying and mitigating State Aid risks.  

 Advising on EU law tax planning ideas, incl. optimization of EU loss utilization, 

deduction of exempt FOREX losses, and tax-neutral business restructurings.  

 Facilitating business advocacy with Tax Directors in Brussels on EU and OECD 

direct tax policy through the European Business Initiative on Taxation (EBIT). 

 Tailor-made client trainings, seminars, and expert meetings on EU law. 

 Publications in leading national and international tax magazines.  

 Free (subscription) email EU tax news service for clients and colleagues.  

 EUDTG EU helpdesk function for our clients. 

 

The EUDTG is embedded in PwC’s International Tax Services network. Want to know 

more about the EUDTG? Please contact Bob van der Made, the EUDTG’s Network Driver 

by e-mail: bob.van.der.made@nl.pwc.com or tel.: + 31 6 130 962 96. 

 

PwC EU Tax News editorial team: Peter Cussons, Onno Heitling, Bob van der Made and 

Irma van Scheijndel. 

 

 

 

This publication has been prepared for general guidance on matters of interest only, and does not constitute 

professional advice. You should not act upon the information contained in this publication without obtaining 

specific professional advice. No representation or warranty (express or implied) is given as to the accuracy or 

completeness of the information contained in this publication, and, to the extent permitted by law, 

PricewaterhouseCoopers does not accept or assume any liability, responsibility or duty of care for any 

consequences of you or anyone else acting, or refraining to act, in reliance on the information contained in this 

publication or for any decision based on it.  
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not responsible or liable for the acts or omissions of any of its member firms nor can it control the exercise of 
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PwC EUDTG - key contacts 
 

Chair:  
Frank Engelen: frank.engelen@nl.pwc.com 
 
Co-chair / State Aid working group 
Sjoerd Douma: sjoerd.douma@nl.pwc.com 
 
Network Driver / EU Public Affairs Brussels / EBIT Secretariat:  
Bob van der Made: bob.van.der.made@nl.pwc.com 
 
Technical Committee:  
Jürgen Lüdicke: juergen.luedicke@de.pwc.com 
 
CCCTB working group: 
Peter Cussons: peter.cussons@uk.pwc.com 
 
Financial Services-EUDTG working group: 
Patrice Delacroix: patrice.delacroix@pwc.be 
 
Real Estate-EUDTG working group: 
Jeroen Elink Schuurman: jeroen.elink.schuurman@nl.pwc.com 
 
EUDTG Country Team Leaders or key contacts: 
 
Austria  Friedrich Roedler friedrich.roedler@at.pwc.com 
Belgium  Patrice Delacroix patrice.delacroix@pwc.be 
Bulgaria Krasimir Merdzhov krasimir.merdzhov@bg.pwc.com 
Croatia  Lana Brlek  lana.brlek@hr.pwc.com 
Cyprus   Marios Andreou  marios.andreou@cy.pwc.com 
Czech Rep. Peter Chrenko  peter.chrenko@cz.pwc.com 
Denmark  Soren Jesper Hansen  sjh@pwc.dk 
Estonia   Erki Uustalu  erki.uustalu@ee.pwc.com 
Finland   Jarno Laaksonen  jarno.laaksonen@fi.pwc.com 
France   Emmanuel Raingeard emmanuel.raingeard@fr.landwellglobal.com 
Germany  Juergen Luedicke  juergen.luedicke@de.pwc.com 
Greece   Vassilios Vizas  vassilios.vizas@gr.pwc.com  
Gibraltar Edgar Lavarello  edgar.lavarello@gi.pwc.com 
Hungary  Gergely Júhasz   gergely.juhasz@hu.pwc.com 
Iceland  Fridgeir Sigurdsson fridgeir.sigurdsson@is.pwc.com 
Ireland   Carmel O’Connor  carmel.oconnor@ie.pwc.com 
Italy  Claudio Valz  claudio.valz@it.pwc.com 
Latvia   Zlata Elksnina  zlata.elksnina@lv.pwc.com 
Lithuania  Kristina Krisciunaite  kristina. krisciunaite@lt.pwc.com 
Luxembourg  Ilaria Palieri  ilaria.palieri@lu.pwc.com 
Malta   Edward Attard   edward.attard@mt.pwc.com 
Netherlands  Sjoerd Douma  sjoerd.douma@nl.pwc.com 
Norway  Steinar Hareide  steinar.hareide@no.pwc.com 
Poland   Camiel van der Meij  camiel.van.der.meij@pl.pwc.com 
Portugal  Leendert Verschoor  leendert.verschoor@pt.pwc.com 
Romania Mihaela Mitroi  mihaela.mitroi@ro.pwc.com 
Slovakia  Todd Bradshaw   todd.bradshaw@sk.pwc.com 
Slovenia  Nana Sumrada  nana.sumrada@si.pwc.com 
Spain   Carlos Concha   carlos.concha@es.pwc.com 
Sweden  Gunnar Andersson  gunnar.andersson@se.pwc.com 
Switzerland  Armin Marti   armin.marti@ch.pwc.com 
UK   Peter Cussons   peter.cussons@uk.pwc.com 
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